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and should not be used or relied upon as a substitu te for legal advice

Editor’'s Introduction

In this edition of In The Red we take a broad look at a number of Acts which you may
need to use when assisting clients.

We discuss credit and debt issues relating to purchasing property, as well as a host
of other legislative Acts. These include the proposed changes to consumer credit
laws; key credit issues on General Conditions for the Sale of Land; gas standards
regulations; Code of Banking Practice highlights; and electronic funds transfers.

We will be happy to assist you, or your clients, on any of these matters. Please call
us if you require legal advice.
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We help the WA community develop just and fair rela  tionships with banks and financial institutions
Consumer Credit Legal Service (WA) Inc




Closing and opening days and times

CCLSWA has operating hours from Monday to Friday -
9.00am to 5.00 pm. Please leave a message on our -
answering machine if you call outside of these hours or on a
weekend or public holiday.
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What's happening at CCLSWA

Staff:

Centre Manager: Dylan Desaubin

Solicitors:
Alison Pidgeon Faith Cheok
John Steers Gerard Cleveland
Administration:  Helen Jones Paralegal Volunteers

Other Staff News:

Congratulations to Neil Morrissey, our former law graduate who has just been
admitted to practice as a Solicitor in WA. Faith moved his admission in the Supreme
Court and we all wish Neil well in his future as a lawyer.

We are saying a temporary ‘goodbye’ to Alison who will be leaving us until the end of
the year. We look forward to her return in early 2011.

From Dylan’s Desk

Outreach Trial

As part of a broader strategic direction, CCLSWA have
been operating a "trial" outreach advocacy and
financial counselling service in Mirrabooka. Outreach
has been taking place Fridays from the offices of the
Northern Suburbs Community Legal Centre in
Mirrabooka. The outreach service primarily services
new migrants and refugees, with many referrals
coming from the Multicultural Services Centre of WA.
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One of the reasons we decided to trial this new service was to renew our emphasis
on targeting communities identified as vulnerable and disadvantaged. | am pleased
to report that this re-focusing has certainly proved to be successful. Many of the
clients presenting via the outreach service have been lured into contracts they did
not understand. A large percentage of those involved were being vigorously pursued
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by debt collectors who lacked any appreciation for cultural issues. Two cases in
particular are work mentioning.

1. In the first case, the client received letters from a debt collection agency, but

she did not understand the content of the letters. Upon calling the agency |

; informed them the client did not speak English

! and | had an authority to deal with them on her

' behalf. They insisted on speaking to the client

b over the phone. Unfortunately, the client did not

understand what was being said to her and the

M agency hung up. It took several calls and faxes

to the agency before a resolution was

negotiated. This subsequently led to talks over how debt collectors deal with

individuals where English is not their first language, particularly those who are

new in the country and unfamiliar with the way debt collectors deal with

defaulting customers. Parliament is currently undertaking law reform activity in
this area to protect immigrants.

2. In the second case, two clients presented together over a debt from an
internet provider. The debt had been assigned to Dun and Bradstreet who
were about to instigate legal action. We disputed liability for the debt and legal
action was delayed. Through a process of investigation, we discovered that a
person called David (not his real name) had been going to the homes of new
migrants and having them provide their bank account details and tax file
numbers. He would sign them up to internet contracts over the phone. He was
able to do this because a company agent had given him their 'agent code'.
David was happily receiving commissions,
whist people were having their accounts
debited for services they did not have, nor
need.

With the assistance of the internet provider's
Resolutions Team we were able to uncover
this 'scam’ and have the debts waived and
monies refunded to our clients. The internet
provider is now taking disciplinary action on their agent for breach of his
contract with them. They are also pursuing David over his fraudulent
behaviour. They will be going back through their accounts to identify all
customers signed up with the same agent code. We are aware many people
were fraudulently enticed into these bogus contracts and will continue to work
with the service provider to rectify the problems.

Finally, we have been negotiating with another service provider with the intention to
better support the Indigenous community. We will further these discussions later in
the year.

Long-term, additional funding will be required to maintain these services, but we are
out in the field doing the ground work. Whether this valuable assistance to vulnerable
communities will continue has, based on financial uncertainties, yet to be decided.

---000---
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CCLSWA eyes on the Media

Unclaimed Money? L

The Australian Securities and Investments Commission
report that Australians have $600 million in unclaimed .\
funds. Perhaps you are one of those who have _ =
unclaimed money in this account. To find out, go to =
http://www.fido.gov.au/fido/fido.
nsf/byheadline/Unclaimed+money+-
+overview?openDocument#1 .

Media suggestions to help manage loans

ASIC has recently published a suggestion list that is worth repeating here, In The
Red: For a fuller description of each of the areas, visit http://www.fido.gov.au/fido .

1. Do a sensible budget you can follow and don’t operate outside that budget.
ASIC provides a budget planner on its website for anyone to use.

2. Fortnightly payments are generally more cost effective than monthly
payments over long periods.

3. Shop for home loans and switch to a better
rate, but only if you do your homework first.
Check all fees and transfer costs before
making your decision.

o

4. Don’t wait until you are in default to contact

your credit provider. If you are struggling

financially, negotiate BEFORE you default on /

payments. You may wish to change payment N

amounts, postpone payments or consider fee -

waivers. Talk to your credit provider and

negotiate before, rather than after, you find yourself unable to pay your loan

obligations.

4

5. See a financial counsellor for assistance. They are trained to help you.

Interest rate to remain unchanged by Reserve Bank o f Australia

On June 1st, 2010 Glenn Stevens, Governor of the RBA indicated that the official
cash rate would remain unchanged at 4.5 percent. While indicating the market in
Europe was unstable, the RBA was more confident of the continuing growth in North
America and the strong performance of markets in Asia. For a full report of the
RBA's forecast for the rest of the year, see http://www.rba.gov.au/ .

---000---
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Credit and Debt Meeting: Proposed Changes to
Consumer Credit Law.

Shannon Chapman and David Smith from Blake Dawson
Lawyers were the guest speakers at our April meeting.
They provided those in attendance with an overview of the
impact the new legislation will have on debtors. We also
learned more about the soon-to-be-enacted Federal
legislation.

Our next credit and debt meeting is scheduled for July 2010. Notices will be emailed
closer to the time.

---000---

Key Credit issues: 2009 General Conditions for
Property Purchase

If you are selling or purchasing a home in WA, it is quite likely that you will use the
standard form contract for the selling and purchase of properties. Three Consumer
Credit areas of interest relating to home purchase or home selling are the deposit,
delay in settlement and the cost and duty clauses.

Deposit Money:

One of the subsections of the deposit condition
(c.1.4) of the standard contract notes that if the buyer
does not pay the deposit as required, or the deposit
cheque is dishonoured, then the buyer is in default
and the seller may terminate the contract with notice.
Clearly, much care needs to be taken with credit
providers to ensure that funds are guaranteed on
specific dates and to specific amounts.

Delay:

Part of the delay clause of the General Conditions (c. 4) contract states that if, for
any reason not attributable to the seller, the settlement is not completed within three
(3) business days after the settlement date, the buyer is required to pay interest to
the seller on the balance of the purchase price and any other money payable at
settlement. Conversely, if the seller is responsible for delay, he or she must allow
compensation at settlement of a deduction from the purchase price (at current
interest rates) on the balance of the purchase price and any other money payable at
settlement.

In general credit and debt terms, this means that a buyer or seller will require
additional funds to pay interest or compensation if a delay occurs for which he or she
is responsible.
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Cost and Duty:

Following on from the delay clause, funds will also

be required to pay for any legal or other costs that

arise in a default. Normally, each party pays their

own costs, but in the circumstances of a default,

the party in default must pay to the other party all

costs and expenses arising from that cost. (c.17)

Again, in simple economic terms, it means that if

you are responsible for a delay, you will be

responsible for costs that arise from that delay. Further, a party cannot refuse to
settle because the other party who is liable for costs arising from delay has not paid
those costs. Aggrieved parties will need to seek other remedies, including Court
action, to recover those costs after settlement.

---000---

CCLSWA Community Education

Gerry spoke at the WA CLC state conference on the topic of presenting to culturally
and linguistically diverse communities. He had the opportunity to address a large
audience and the participants agreed that the

recent trend toward overuse of PowerPoint text

slides and the “sage on the stage” approach to

community education were no longer suitable

for the needs of the communities we serve.

Gerry also spoke at Willetton SHS and

addressed issues of credit and debt involving

car loans, relationships and telephone

contracts. The year 12 audiences he spoke

with are the ideal target group, given that the

message to them was positive and proactive,

rather than reactive and corrective. CCLSWA will be continuing the ‘proactive’
approach to community legal education in the upcoming year.

---000---
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Gas Standards Regulations: Suggestions for
assisting clients with old appliances

The WA government recently changed the Gas Standards (Gas Supply and System
Safety) Regulations 2000, providing for the broadening of the gas quality and more
gas suppliers. Given the changes in the regulations and the equipment, it will be
necessary to check and replace all pre-1980 domestic natural gas appliances,
including ovens, space heaters, wall furnaces and water heaters. They must work
on natural gas.

If you have domestic natural gas appliances that were manufactured and installed
before 1980 you can contact the Appliance Rectification call centre on 1800 110
464 or complete the application form online at www.gasapplianceprogram.com.au.

You MAY receive new replacement appliances free if, following inspection, the
appliance is not suitable for use after the gas supply has been changed.

---000---

Code of Banking Practice: Highlights

With Westpac and other banks being in the news recently during the GFC (global
financial crisis) and with the decision of many banks to charge interest on interest of
outstanding debts, it is worth revisiting the Code of Banking Practice. (C of B.P.)

This document is published by the Australian Bankers’ Association. It is a voluntary
code of conduct which sets the standards for what is

considered good banking practice which the industry

agrees to follow. We often quote the C of B.P. in our

correspondence when forwarding complaints on

behalf of clients. Should you not receive what you

believe is a favourable response to your complaint

from your bank after quoting the C of B.P, it is worth

forwarding your complaint on to the Financial

Ombudsman Services.

Some of the key sections in the C of B.P. include a

promise to act fairly and reasonably (s. 2.2), to provide you a copy of contracts,
mortgage or security documents, statement of accounts or notices upon request. (s.
11.2)

In terms of debt collection, the banks and their agents agree to comply with the Debt
Collector Guidelines published by ASIC and ACCC and with the Trade Practices Act.
(s.29)

One section that one of our solicitors recently used to make a complaint against a
bank concerned advertising. Section 30 of the C of B.P. guarantees that literature,
advertising or promotional material will not be deceptive or misleading. If a bank
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makes a promise in its lending, service or payment areas, it is obligated to deliver on
those promises.

There are many sections that deal with dispute resolution, guarantees and other
banking matters which will be of use to all consumers and advocates. We
recommend you use these when communicating with your bank. For more
information go to www.bankers.asn.au

---000---

Electronic Funds Transfers — What to look for when
helping clients

The Electronic Funds Transfer Code, published by ASIC exists to regulate digital
funds transfers. Of critical interest to concerned parties, especially advocates, is
section 5, which outlines liability for unauthorised transactions.

Generally, no account holder liability exists for
fraudulent or negligent conduct by the Bank. (5A B).
The account holder has no liability for losses caused by
Bank employees, forgeries or faulty methods of the
Bank or Institution. Further, if a Bank or other
Institution sends out a device or code which does not
reach the client, there is a refutable presumption that
the client never received the code or device. (s.5.2 (c)).

In circumstances where the Institution can prove, on a

balance of probabilities, that the client was responsible

for the loss or theft, the client will — under the EFT code
- generally be liable for this loss, however will not be responsible for any losses
incurred which exceed the daily transaction limits (S. E5.5.i)) or other established
limits. There are many sub-sections and legal criteria regarding responsibility, but it
is worth noting to clients and advocates that determining whether or not a Bank or
Institution is liable will depend upon “all reasonable explanations for the transaction
occurring”.

Even if an account has been accessed with the correct code (password or numbers)
is not proof on the balance of probabilities that the client has contributed to the loss.

The Code is detailed and specific and we will be glad to help you with any enquiries
that you may have. Call our offices for more information as you require.

---000---
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Membership Application Form

For those among you who have yet to join CCLSWA and wish to do so, please fill out
the membership form included on the last page and return it to us.

For those who are already members, membership renewal invoices will be sent in
early July.

---000---

Final Thoughts

| am opposed to millionaires,
but it would be dangerous to
offer me the position. ~Mark
Twain

They who are of the opinion
that Money will do everything,
may very well be suspected
to do everything for Money.
~George Savile.

| cannot afford to waste my
time making money. ~Louis
Agassiz

It is an unfortunate human failing that a full pocketbook often groans more loudly
than an empty stomach. ~Franklin Delano Roosevelt

After a visit to the beach, it's hard to believe that we live in a material world. ~Pam
Shaw

---000---
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APPLICATION FOR MEMBERSHIP

(Membership is only available on an individual basis)

Consumer Credit Legal Service (WA) Inc is a community based
independent service that provides legal advice and/or representation
for disadvantaged consumers of credit. The organisation's activities
focus on direct casework, community development and education,

!
law reform and social reform. S %8 %& '

HHE "HE& (&'
Persons who fully support the aims and objectives of the Service and are free from any
conflict of interest, are eligible for membership on an individual basis which would entitle
them to voting rights. Do you or your employing agency:
a) Receive grants or donations from credit providers? Y N
b) Charge a fee for service? Y N

(Circle which answer applies)

I, , apply for membership of the Consumer Credit

Legal Service (WA) Inc. In the event of my admission as a member, | agree to
support the objectives of the Association.

Signature

Name (Please print)

Address

Phone

Fax

Email

Occupation

Employer

Expertise and/or areas

of special interest

Please fax or post your membership application form to:
Consumer Credit Legal Service (WA) Inc
Level 1, 231 Adelaide Terrace
PERTH WA 6000

Fax: (08) 9221 7088

Membership fee: $5.00 (inc GST) per year (July to June).
An invoice will be issued once your application has been approved.
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