Winter Olympic Issue Issue Number 47 January — March 2010

In this issue

+ Editor’'s Introduction

#+ Opening Hours !

4+ What's happening at CCLSWA "HS N& %E&'
Staff HHHE "H& (&'
From Dylan’s Desk
CCLSWA and the Media

# Credit and Debt Meeting — Tax Debts

#+ Contracting - Basics to Remember

4+ Islamic Finance — An Overview

4+ Community Legal Education: Community Talks

+ Mortgage Default: What happens when your client defaults on his or

her mortgage and the bank wants to take possession of the home?
+ Membership Application Form
#+ Final Thoughts

Disclaimer: The material contained in this newsletter is genera | information only
and should not be used or relied upon as a substitu te for legal advice

Editor’'s Introduction

In this edition of In The Red we consider some interesting areas of concern to
lawyers, financial counsellors and clients. We discuss tax debts, going to Supreme
Court on matters and we learn about Islamic banking — a rising issue on the
Australian financial scene. Dylan also takes us through the issues of using “without
prejudice” in a negotiation.

We also consider some of the basics of contract law that will help you better
understand some of the issues that arise when dealing with clients with Credit and
Debt matters.

Finally, we welcome Neil Morrisey, a law graduate who will be with us throughout his
College of Law training.

---000---

We help the WA community develop just and fair rela  tionships with banks and financial institutions
Consumer Credit Legal Service (WA) Inc




Closing and opening days and times

CCLSWA has operating hours from Monday to Friday — 9.00 am to 5.00 pm. Please
leave a message on our answering machine if you call outside of these hours or on a
weekend or holiday.

---000---

What's happening at CCLSWA

Staff:

Centre Manager: Dylan Desaubin

Solicitors:
Alison Pidgeon Faith Cheok
John Steers Gerard Cleveland

Law Clerk: Neil Morrissey

Administration:  Helen Jones Paralegal Volunteers
Welcome to our Law Graduate — Neil Morrissey

Neil Morrissey is completing his College of Law placement
at CCLS. Neil holds a law/commerce double degree from
Notre Dame University. He is currently engaged in his
Masters of Law degree at UWA. Growing up on an outback
sheep station Neil learned to love all outdoor activities,
especially saddle bronc riding. While Neil enjoys most
areas of law he is particularly interested in its application to
commercial transactions. Neil dreams of one day opening
his own law practice "Morrissey Legal".

From Dylan’s Desk

———— Well 2010 has certainly been full on and there’s certainly no
S ¢ room here to outline a bursting agenda. With the implementation
2l = ﬂ of the National Consumer Credit Protection Act 2009 (Cth) fast
. approaching and a backlog of “other stuff” sitting in my in-tray or
all over my desk as the case may be, there never seems to be
enough time in the day. One major event for CCLSWA was our
Annual Planning Day on 4th February 2010. Staff and the management committee
sat down to review our Strategic Plan and our Constitution. | think we achieved
plenty over the day, with a report and recommendations already circulated. In due
course the broader membership will have the opportunity to comment, but at preset
we are in the early stages.

=

On 4th March 2010 | was pleased to present a session on Negotiation Letters (within
the context of advocacy and casework) at the Inaugural Remote, Rural and Regional
Congress 2010 (organised by the Financial Counsellors Resource Project of WA),
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and as part of that | made some simple comments about giving thought to the issue
of letters marked ‘without prejudge’. In light of this (not to mention the editor’s
workplace harassment for my contribution to this edition!!) | thought I'd reproduce
some of the issues below.

Without Prejudice — good, bad or indifferent?

Many lawyers, advocates and financial counsellors will mark W| Oth

their letters ‘Without Prejudice’, but sometimes it may be worth a '
few minutes of your time to consider whether or not this preu_l lce
advantages your client. RPE—
Let us first be clear about the meaning; “Without prejudice” to any matter in question
means that a decision at, or action taken, is not to be held other than as a
negotiation only. Thus, when a lawyer writes on behalf of a client to offer a
compromise regarding a question in dispute, he or she guards the client from making
any admissions by including “without prejudice”. The communication is simply an
indication of a client’s willingness to compromise by stating what he or she offers.
Thus, “without prejudice to any question in dispute” means that the offer or
admission is not binding. (Mozley & Whiteley’'s Law Dictionary; 10th Edition,
Butterworth’s, Sydney 1988).

If you say something is ‘without prejudice’, then you are simply laying out the
information for the purpose of negotiation (or compromise) — but the information or
statements that are in that letter cannot later be used by the other party in a way that
disadvantages your client. It cannot — on the face of it — be put into evidence. Be
aware that privilege can be withdrawn by consent.

- Statements in a negotiation often relate to the offer of

a compromise settlement, and, were it not for the

privilege, they would constitute evidence on the

grounds that they were admissions. Obviously, it is in

'y the public interest that disputes should be settled and

litigation reduced to a minimum, so the policy of the

law is in favour of enlarging the cloak under which

How can | al-1at-I=[- negotiations can be conducted without prejudice. This

the costs of policy is carried out by means of a rigorous insistence

my litigation? on the absence of any magic in the form of words used

by the parties, everything being made to depend upon

their intention” (Cross On Evidence; Fourth Australian Edition; Butterworth’s 1991,
p.720).

Even when a document has not been marked ‘without prejudice’ there is some case
law to the effect that the privilege may still be granted where the communication is a
genuine negotiation with the intention of reaching a compromise to a genuine dispute
(Rodgers v Rodgers (1994) 114 CLR 608 at 614).

However, just because the words ‘without prejudice’ appear on your letter — that in
itself may not prevent the letter from being produced in Court (Davis v Nyland (1974)
10 SASR 76 at 89-90). Further, there may not be any privilege attached if the parties
are not in dispute (Re Daintree; Ex Parte Holt [1893] 2 QB 116). The Daintree case
could well be a warning to financial counsellors. In that case it was held that the

In the Red
Issue 47 - January — March 2010




‘without prejudice’ letter claiming that the writer’ was unable to pay his debts as they
fell due could be used as proof of an act of bankruptcy in bankruptcy proceedings.

Where there are a series of letters relevant to the same dispute, if
the first letter is marked ‘without prejudice’, but the others are not,
the so called ‘cloak under which negotiations can be conducted’,
may still apply even if the subsequent letters are not so marked
(South Shropshire District Council v Amos [1987] 1 All ER 340).
All this goes to show that the marking of a letter ‘without prejudice’
is worth some thought.

| offer two last words of warning in relation to the term ‘without prejudice’. If the long
term purpose of the letter is that it may one day be of use to the client to show they
negotiated in good faith to make an early settlement of the dispute, be wary of
placing ‘without prejudice’ on your correspondence. It may no longer be admissible
as evidence regarding the awarding of costs. Instead, you may wish to write,
‘without prejudice save as to costs.”

Secondly, be clear about what you are disclosing. Is it really necessary? Does it
advance your negotiation strategy? Has the client given informed consent to the
disclosure? | hope this information helps you in your negotiations on behalf of your
clients.

---000---

CCLSWA Eyes on the Media

Rising Costs may lead to increased home
repossessions: In the West Australian recently,
we learned that in spite of a 27% drop in home e
repossessions _in the final quarter of 2009, we may W\ NN @\\\ =
have more actions as the interest rates go higher. \ \\\\
(The West Australian, 8 January 2010). Sue Ash from WA

Council of Social Services warned that home owners were facing increased
pressures. Dylan from our office commented for the article that more people were at
risk of losing their homes and they were turning to CCLSWA for help. He noted that
the absence of smaller lenders who did not survive the global financial crisis has
helped. Dylan noted that the smaller lenders often behaved like “piranhas — much
more willing to move in and repossess a home.” We will keep you apprised of the
impact of the rising interest rates on our callers.

\\\\\\\\\\\ ="
N\

Mortgage Struggles overview : Nick Gardner from The Sunday Times noted that
the mortgage struggle is causing a serious problem for many younger borrowers. He
notes that “thousands of young home buyers are using credit cards or other loans to
meet obligations” and many are in arrears on payments. (31 January 2010, p.18). The
rising cost of borrowing money has caused so many first time home owners to
struggle with making payments and meeting financial obligations.
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Hiring Cars: Points to Remember:

The Age newspaper noted that one of the major problems facing Australians is the
dreaded rental car contract (The Age 24 November, 2009. p.11). Key point to remember are
that you should check the condition of the car yourself and not just take the pre-
condition report on face value. It is always a good idea to take a photo of the car
when you rent it and when you return it. Be sure to read your
rental contact carefully. You will be surprised what events
are, and more importantly, what events are not insured.
Remember to check how the company will debit your credit
card and ensure that you place appropriate limits (in writing)
on what they can invoice on your card. Finally, confirm in
writing all costs and charges including late return fees and petrol charges. Happy
travels!

---000---

Credit and Debt Meeting: Dealing with Tax Debts

On Tuesday 16 February 2010, CCLSWA hosted its first 2010 Credit &
Debt Network meeting. The topic - Tax Debts - is one which
consumer advocates, particularly financial counsellors, commonly 4
encounter with their clients. '

The presenters - Jon Petite and Cheryl Morgan from the ATO - L
have a combined experience of over 50 years’ within the ATO. Jon is Y

the Director of Strategic Recovery while Cheryl is the Director of Debt @
Hardship.

The focus was on tax debts of less than $25,000, which the ATO calls ‘low-level’ tax
debts. There are various ways in which the ATO can assist taxpayers experiencing
difficulty with low-level tax debts:

1.
2.
3.
4.
5.
6.

Payment arrangements;

Remission of GIC (General Interest Charge);
Release;

Waiver,

Compromise;

Deferment of collection action.

The ATO encourages tax payers to
telephone rather than write to discuss debt
issues. Financial counsellors have been
provided with a direct hotline to call.

It is worth noting that the ATO does not list
defaults on debtors’ credit files. Also, the
ATO does not sell the tax debts onto debt
collectors. However, it does contract out low-level tax debt collection to debt
collectors. Such debt collection contractors are obliged to apply the same policies
and procedures as the ATO in collecting the debts. Hence, they do not practise the
bullying tactics which debtors have faced with some debt collectors.
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The ATO is willing to assist people affected by natural disasters, such as in the case
of the Victorian bush fires and the more recent Toodyay fires in WA’s wheat belt.
The ATO can help in several ways, including sending out its team to reconstruct
accounting and financial records destroyed by fire.

The session was highly interactive. There was robust discussion of the difficulties
consumers have in trying to get accurate information when telephoning the ATO.
Jon and Cheryl offered tips and also readily took on feedback.

We thank Jon and Cheryl for their interactive presentation; we also thank ASIC for its
generosity in providing the meeting rooms and the delicious pastries.

---000---

Contracting: Some basics to remember.

The foundations of English law were laid in the protection of private property and the
bundle of rights that owners held in relation to property. Over many generations the
law evolved to create a web of protection for property owners and those parties
dealing in property. Contracting law between parties and the creation of rights in
relations between property owners and purchasers became a cornerstone of our
justice system.

Fundamentally, a contract is a
promise to do something in return
for consideration — usually money.
: Contracts are of two types: the
- more formal contracts are known as
contracts under seal and the less
-', formal contracts are called simple

» contracts. A contract must be
. enforceable at law (meaning it must
\ - not be illegal) and the persons
contracting must have what lawyers call “capacity”, or understanding of what they
are undertaking. In certain circumstances, minors and individuals suffering with
certain mental illnesses may lack capacity.

Many of your clients deal with contracts that have fallen into difficulty. Whether it be
a mortgage contract, a contract to borrow money, rent a phone, or a debt arising
from a contract, the essentials of contract law are always the same. Below, we will
consider some of the basics of the general laws of contract.

1. Offer — the offer can be “express” (spoken or written) or “implied” from the
conduct of the person making the offer. Offers must be specific and not just
“invitations to treat” such as items on sale at stores.

2. Acceptance - an acceptance is an unconditional agreement to take the offer
as set out in the agreement. A simple example is if a car dealer offers to sell
your client a car for $10,000 and your client agrees to accept the offer for

! See Stephen Graw’s “Introduction to the Law of €aat” for a basic overview of contract law.
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$9,500 the acceptance is not valid. Rather than an acceptance, your client’s
terms would be considered a counter-offer.

3. Consideration (not required for contracts
under seal) - consideration is the ‘value’ built
into the contract. In Dunlop v Selfridge
[1915] AC 847 Lord Dunedin identified
consideration as “an act [or promise] of one
party is the price for which the promise of the
other is bought, and the promise thus given
for a value is enforceable.” But a promise
(not under seal) to give something for nothing
is usually not enforceable. So, if you tell your
friend you will give her money if you win the lottery, and she gives nothing in
return, usually, that gratuitous promise is not enforceable at law.

4. Intention to be bound - the parties must intend to be bound by their
agreement. This concept of “intention” goes beyond the scope of simple
agreement. Normally, agreements between individuals in social and domestic

arrangements - the cases talk about husband and
wife agreements - presume not to attract legal
remedies. Conversely, business deals presume
that the parties intend to be bound. If clients want
NOT to be bound, they will normally have an
‘honour clause’ inserted in their contract which will
expressly exclude contractual intention.

5. Mutuality - there must be a ‘meeting of the minds’ in contracting. If one party
believes “A” is the subject of the contract, but the other believes it “B”, there is
no meeting of the minds and thus no agreement at contract. The mistaken
belief about the facts causes the contract to be
‘void ab initio” or void from the beginning. The
mistaken facts the parties believed in must go to
the heart of the agreement rather than just a
peripheral issue. Chief Justice Dixon once
described the concept of mistake as follows: “The
mistake must be as to the identity of the other
party — as opposed to his attribute; as to the
substance of the subject matter — as opposed to
its qualities; or as to the nature of the transaction — as opposed to its terms.”
(Psaltis v Schultz (1948) 76 CLR 547 at 561). Simply put, if you thought you were buying
apples from Faith for $5.00 but you got a bag of oranges from John in for
$10.00, you may be able to claim a lack of mutuality.

6. Capacity - individuals in our society who are not capable of making decisions
for themselves, usually minors or individuals who lack mental capacity due to
illness or intoxication are usually lacking in legal capacity. It is worth

remembering that contracts for

‘necessities’ are usually binding on

minors and — if reasonable — for those

covered under a Guardianship and

Administration Act order.
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7. Legality - is a public policy issue. The Courts will not enforce illegal
agreements. The expression ex turpi causa non oritur action — which means
“no action arises from a bad cause” explains that anyone operating for an
illegal purpose cannot turn to the courts to have that illegal purpose enforced.

---000---

Islamic Finance: An overview of important issues
concerning our clients

Islamic finance is the provision of commercial

and residential banking products and services

that comply with Islamic law or Shariah.

Islamic law contains concepts and principles

that conflict with traditional Western banking

practices. For example, we accept without

guestion that interest will be charged when we

borrow money. However under Islamic law this is prohibited. Islamic finance
products are generally structured in such a way that interest is not charged, but
rather, a form of profit is generated from the sale or lease of assets.

Islamic finance has, until recently, comprised a very small sector of the Australian

banking and finance industry and warranted little more attention than mere curiosity.

However, demand for Islamic finance is growing in Australia and this has caused a

number of organisations to stand up and take notice. La Trobe University is now

offering a Masters in Islamic Banking & Finance, while Austrade has just released a

publication aimed at raising public awareness of Islamic finance in Australia. The
Australian Securities & Investments Commission has
also acknowledged the growing sector and the
challenges it faces in integrating Islamic finance into
our regulatory consumer protection framework.

The growing demand for Islamic finance in Australia

means that solicitors, financial counsellors and

regulators will increasingly be exposed to consumers
who have dealings with Islamic finance institutions. Consumer Credit Legal Service
(WA) Inc is already seeing clients with Islamic finance products. On a practical level,
this means that these workers will need to become familiar with Islamic finance
products and the issues that may arise out of these products.

Currently, Islamic finance products don’t fit neatly into Australia’s consumer
protection framework. For example it may not be immediately obvious to a worker
whether the Consumer Credit Code applies to their
client's mortgage or loan contract. For example, a
Murabaha agreement involves the bank purchasing the
asset and selling it to the customer at a higher price with
deferred repayments. As previously stated, a profit rate
will generally be charged instead of an interest rate. The
Australian Securities & Investments Commission has
indicated that it will address the issue of Islamic finance
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in Phase Two of the National credit reforms, scheduled to be implemented in 2011.

There are abundant internet resources on Islamic finance for those who want more
information on this topic. In addition, the recent Austrade publication can be found on
its website at www.austrade.gov.au.

---000---

CCLSWA Community Education

Gerry has been delivering lectures for refugee groups
from the Mirrabooka area throughout the summer. Many
of the audience members have only been in Australia for
a very short time. Issues of concern to the groups have
been identity theft, phone billing, credit card charges and
vehicle contracts. As well, Gerry taught a program on
Mental Health and the Law for law students. There is a
growing awareness of the need for legal expertise in this
area and local law schools have responded by offering
courses to their students. For lawyers and financial
counsellors who want information on this difficult area of consumer law and mental
health, please give us a call.

Finally, on 3 March, 2010 the entire team from CCLSWA delivered a lecture to the

counsellors based in rural and remote locations. In an engaging and interactive

manner, the counsellors learned about the new Federal Consumer Credit laws and
Court procedures coming into force in July 2010.
Thanks to everyone for their enthusiastic participation.
Dylan followed up the next day with a talk on
negotiating on behalf of clients. Thanks to the
Financial Counsellors for inviting us to their
professional development days.

---000---

Mortgage Default: What happens
when your client defaults on his or
her mortgage and the bank wants to
take possession of the home?

For the purposes of this article, we will assume that:
the loan and therefore the mortgage is for private

purposes and governed by the Code; and
the loan is secured over real estate and is secured over a residence; and
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the credit provider has complied with s80 of the Uniform Consumer Credit
Code and s106 of the Transfer of Land Act (which are the sections relating to
the requisite default notice and both sections can cover one notice); and

the debtor does not remedy the default within the specified period stated in
the default notice; and

the specified period has to be at least 30 days.

Vacating the Property:

The credit provider who requires the property to sell and recover its debt or part
thereof should first request in writing the debtor/mortgagor to give vacant possession
of the property to the credit provider in order to sell the property.

When advising a client in relation to giving possession one should always keep in
mind the likely costs of court proceedings. If the debtor has no defence the debtor
should be advised to liaise with the credit provider to sell at the best possible price or
gain some time to refinance or sell privately.

Possible defence strategies:

Except for an application for a variation due to hardship under
ss66 — 68 of the Code, generally there is no defence to a claim
for possession where the credit provider has complied with s80
and s106; and the debtor does not remedy the default within
the specified period. This is so even if the debtor pays the
arrears at a later stage.

If a variation is feasible you can apply to the Financial
Ombudsman Service or the Credit Ombudsman Service and generally this stays any
further enforcement proceedings including Court proceedings (see the Terms of
Reference for the services). The creditor can also apply to the State Administrative
Tribunal for a variation. An application for a variation can be made at any time up to
judgment being entered.

Proceedings in the Supreme Court

If the debtor will not give up possession the credit provider will bring proceedings in
the Supreme Court (the only court having jurisdiction) claiming possession and the
amount owing on the loan and costs. The proceedings are commenced by a Writ of
Summons, usually together with a “Statement of Claim” in the Writ. If the Writ
includes an ‘indorsement’ instead of a Statement of Claim, the
credit provider is to file and serve its Statement of Claim
within 14 days from the date of the debtor’s filing of an
Appearance. The Writ is then served on each debtor
(generally the service is personal) and the debtor/s has 10
days from service of the Writ to file an Appearance in the
Supreme Court. An Appearance (also known as a
memorandum of Appearance) indicates a debtor’s intention to
participate in the proceedings. The debtors, now called
defendants in the court proceedings, have 14 days from when
the Appearance was or should have been entered to file the
Defence. If there is no defence to the claim (which is generally the case), the
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| debtor’s steps in filing an_Appearance and a Defence will cause the credit provider to
incur more cost, which will be added to the loan. These costs could be quite
considerable.

After an Appearance has been entered, the court normally holds a status conference
to consider if there is any defence and to make suitable programming orders. Any
negotiation should take place at or before this conference.

Appearing in Court

If an Appearance is not entered or if an Appearance has been entered but no
Defence filed or a Defence is entered which the plaintiff credit provider considers has
no merit the plaintiff can file an application for judgment by default of defence (a
default judgment) or summary judgment where a Defence has been filed.

Both applications must be supported by an
affidavit and the contents are governed by
the Supreme Court Rules and particularly
| Order 62A of the rules. Applications for
default judgment are dealt with by the
Registrars  and summary  judgment
applications are dealt with by the Master but
the contents of the affidavits are generally
the same. You may wish to refer to 9.4 of
the Supreme Court Practice Directions which relates to specialised procedures in
mortgage actions. You can find those on the Supreme Court of WA’s website. The
directions have various checklists to which you can refer when you are assisting
clients.

On an application for default judgment, if the defendant/s cannot satisfy the Registrar
that there is a real defence, the Registrar will generally enter judgment against the
debtor. At this stage if there is an application under s66 of the Code for variation an
adjournment should be applied for pending the application being determined. The
defendant can also bring an application supported by affidavit for a stay or apply for
a variation and stay at SAT.

Entering Judgment

On an application for summary judgement unless the defendant can show a valid
defence or triable issue (on affidavit), judgment will be entered. If, on the other hand,
the court grants the defendant leave to defend, it will also provide directions as to the
future conduct of the proceedings.

Once judgment is obtained, unless there are grounds for an
appeal and an appeal is lodged, the court normally gives the
defendant 28 days to vacate the premises. If the defendant
fails to vacate, a Property Seizure & Delivery Order (PSDO)
will issue and after notice from the bailiff the bailiff will attend
with the police and physically remove the defendant leaving
his effects on the verge. The credit provider will then sell the
property and has an obligation to obtain the best possible price in the circumstances.
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If after sale there is a shortfall this is recoverable from the debtor. As the credit
provider already has judgment for the debt, it can execute against other property of
the debtor or issue a means enquiry. If the credit provider has mortgage protection
insurance (which the debtor would have paid for) the insurers will pay out and the
insurer then stands in the credit provider's shoes and will endeavour to recover the
deficit from the debtor.

This is a very brief summation relating to enforcement by selling the mortgaged
property and there are a number of variants and other matters beyond the scope of
this paper. If in doubt a debtor should consult a solicitor or contact our office.

---000---

Membership Application Form

For those among you who have yet to join CCLSWA and wish to do so, please fill out
the membership form included on the last page and return it to us.

---000---

Final Thoughts

Money often costs too much.

Ralph Waldo Emerson
Be fearful when others are greedy and
greedy when others are fearful.

Warren Buffett

Focusing your life solely on making a buck shows a poverty of ambition.
It asks too little of yourself. And it will leave you unfulfilled.

Barack Obama
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Someone asked me why women don't gamble as much as men do, and
| gave the commonsensical reply that we don't have as much money.
That was a true and incomplete answer. In fact, women's total instinct for
gambling is satisfied by marriage.

Gloria Steinem

And Finally:
Money is better than poverty, if only for financial reasons.

Woody Allen

---000---
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APPLICATION FOR MEMBERSHIP

(Membership is only available on an individual basis)

Consumer Credit Legal Service (WA) Inc is a community based
independent service that provides legal advice and/or representation
for disadvantaged consumers of credit. The organisation's activities
focus on direct casework, community development and education,

!
law reform and social reform. S %8 %& '

HHE "HE& (&'
Persons who fully support the aims and objectives of the Service and are free from any
conflict of interest, are eligible for membership on an individual basis which would entitle
them to voting rights. Do you or your employing agency:
a) Receive grants or donations from credit providers? Y N
b) Charge a fee for service? Y N

(Circle which answer applies)

I, , apply for membership of the Consumer Credit

Legal Service (WA) Inc. In the event of my admission as a member, | agree to
support the objectives of the Association.

Signature

Name (Please print)

Address

Phone

Fax

Email

Occupation

Employer

Expertise and/or areas

of special interest

Please fax or post your membership application form to:
Consumer Credit Legal Service (WA) Inc
Level 1, 231 Adelaide Terrace
PERTH WA 6000

Fax: (08) 9221 7088

Membership fee: $5.00 (inc GST) per year (July to June).
An invoice will be issued once your application has been approved.
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