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Editor’s Introduction 
 
In this edition of “In the Red” we continue our focus on the impending changes to the 
Commonwealth laws governing credit and debt.  In our last issue we introduced the 
National Consumer Credit Protection Bill 2009, the National Consumer Credit 
Protection (Transitional and Consequential Provisions) Bill 2009 and the National 
Consumer Credit Protection (Fees) Bill 2009. In this issue we continue our 
discussion of the Legislation with a focus on the timelines of the proposed roll out of 
the Legislation. 
 
Other highlights include some in-depth information from Dylan on debts for legal 
services.  Dylan outlines the costs and obligations involved.  Information on 
downloading from the internet and the “Do not call” register are also included for your   
information.  
 

---oOo---  
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Disclaimer: The material contained in this newsletter is genera l information only 
and should not be used or relied upon as a substitu te for legal advice  
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Closing and opening days and times 
 
CCLSWA has operating hours from Monday to Friday – 9.00 am to 
5.00 pm.  Please leave a message on our answering machine if 
you call outside of these hours or on a weekend or holiday. 

 
---oOo--- 

 

What’s happening at CCLSWA 
 
Staff:  
Centre Manager   

Dylan Desaubin    
 
Solicitors 
   Alison Pidgeon   Faith Cheok 
   John Steers  Gerard Cleveland 
 
Administration  Helen Jones 
 
Paralegal Volunteers 
 

---oOo--- 
 
From Dylan’s Desk: 
 
Legal costs and obligations . Suggestions for Financial Counsellors 

who deal with debts arising from legal services. 
 
Introduction 
 
Financial counsellors working with clients in financial 
difficulty are often faced with lists of debts and creditors 
that will need individual attention. Not all debts are the 
same: some are regulated (i.e. consumer credit), while 
others can vary according to use (i.e. electricity). 
Understanding the relevant laws, regulatory environment 
and schemes associated with varying debts will aid the 
financial counsellor in planning a strategy for his or her 
client, or provide more options in terms of dealing with particular debts.  
 
One type of debt that financial counsellors may have encountered are debts incurred 
due to the provision of legal services. Lawyers, like any other business, are always 
keen to finalise their accounts. Some clients will have accumulated substantial fees 
which they cannot repay.  These legal services debts will become one of the many 
debts being dealt with by the financial counsellor. There are however, special 
aspects and particular legislation to which the counsellor may wish to refer. 
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Disclosures 
 
With the introduction of the Legal Profession Act 2008 (WA) (the Act), comes the 
obligation on legal practitioners to disclose costs to clients (s260). Without going into 
every detail, a law practice must now disclose various matters to a client including:  
 

�  On what basis costs will be calculated (i.e. time billing, event billing etc);  
�  The right to negotiate a costs agreement (refer to ss282, 283); 
�  The right to request an itemised bill, after receiving 

a receipt of a lump sum; 
�  To be notified of any substantial changes to the 

cost matters previously disclosed; 
�  Receive an estimate of total costs where 

reasonably practical;  
�  If not practical, receive a range of estimates and 

an explanation of the major variables effecting 
those calculations; 

�  Details as to how the client will be billed (i.e. monthly); 
�  The rate of interest that a firm may charge for overdue accounts; 
�  The range of costs that may be recovered if the client is successful in 

litigation; 
�  The range of costs that may be incurred if unsuccessful;  
�  The right to a progress report as to how the matter is proceeding.  

 
This list is not complete, but the above highlight a range of obligations imposed on 
the profession in relation to requirements for billing transparency. Failure to disclose 
matters as required by the Act can result in the client not being liable for the legal 
fees until costs are assessed by the court (s288). Non disclosure will also prevent 
the law firm from taking legal action to recover its fees (s268). In addition, where a 
client has requested an itemised bill, the law practice must comply with this request 
within 21 days.  
 
These disclosures must be made in writing, as soon as practicable after the law 
practice is retained in the matter (s262). However, as usual, there are exceptions 
(s263). Disclosure is not required if: 
 

�  The total legal costs (excluding disbursements) are not 
likely to exceed $1500 or any prescribed amount 
(whichever is higher); 

�  If disclosure has already occurred in the previous 12 
months and the client agreed in writing to waive the 
right to disclose (this includes reasonable grounds 
criteria); 

�  If the client is a legal practitioner or practice, public 
company, financial services licensee, liquidator and 
various other professions and criteria.  

�  If the client will not be required to pay legal costs. 
 

Again, this list is not complete but highlights the importance of being aware and 
asking all the appropriate questions when dealing with a client’s legal debt.  
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Additional disclosures will also be required before any settlement is executed, 
relevant to “a reasonable estimate of the amount of legal costs payable by the client 
if the matter is settled” (s264). Additional disclosure can also be requested if the 
costs agreement involves an “uplift fee” (s265) where the percentage of costs may 
be more than the lawyer’s usual fee. An uplift fee is not unlike what was once called 
‘no win, no fee’; however the uplift fee must not exceed 25% of the legal costs and 
may be part of a conditional costs agreement. If an uplift fee forms part of the 
arrangement, the lawyer must be specific as to the basis of his or her calculation and 
state why the increased fee is warranted (ss265, 284). Contingency fees which are 
calculated “by reference to the amount of any award or settlement or the value of 
any property that may be recovered” (s285) are not allowed.  
 
Setting aside a costs agreement 
 
While the Act allows for substantial fines where various matters 
have not been followed, section 288 also allows for the setting 
aside of costs agreements if the Supreme Court is satisfied 
that the agreement is not fair or reasonable. This concept of 
excessive and unreasonable legal fees was at issue in the 
case of D’Alessandro v Legal Complaints Committee (1995) 15 
WAR 198 at 124, where the court listed a number of issues 
that may be taken into account to determine if a fee was 
unreasonable. Considerations such as the complexity of the issues, the experience 
of the lawyer and the quality of the legal services provided will be determining 
factors. The Act places a number of determinations when considering the merit of 
setting a costs agreement aside, including but not limited to: 
 

�  Whether the client entered the agreement based on fraud or 
misrepresentation; 

�  Whether the lawyer acting was subsequently found to have been guilty of 
unsatisfactory professional conduct or professional misconduct relevant to the 
agreement; 

�  Whether the ‘disclosures’ had been made or billing under the agreement did 
not address changed circumstances of the legal services required. 
 

Alternatively, rather than setting the costs agreement aside, the Court may also 
“determine the fair and reasonable legal costs in relation to the work to which the 
agreement related” (s288(6)(b)). 
 
A Calderbank Offer 
 

Without straying too far from our subject 
matter, some legal strategies involve an 
assessment of what costs may be incurred, 
or what monetary amount the Court will 
impose . The most significant example of 
this strategy is when one side makes what 

is known as a Calderbank Offer (which derives its name from an English case from 
1975). Such an offer is made ‘without prejudice save as to costs’. This concept 
involves one party making a written offer (a compromise) to the other party to 
facilitate an out of court settlement and minimise ongoing costs. If the other party 
refuses this offer and is subsequently successful at trial, but receives less than offer 
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that was previously made, the party that made the offer is entitled to be at least 
partly indemnified from  an order for costs. Indeed the letter can be used as a basis 
for arguing “that the party to whom the offer was made should pay the offerer’s costs 
from the date of rejecting the offer” (Clark McNamara Lawyers, Costs of litigation, 
March, 2001).  
 
While any decision is at the discretion of the Court, this principal has been 
acknowledged in Australia. In Hazeldene’s Chicken Farm Pty Ltd v Victoria 
Workcover Authority [2005] VSCA 298. The Court considered a number of matters 
before ruling on whether a Calderbank offer that had been rejected was an 
unreasonable decision which warranted a costs order favourable to the party making 
the offer. These considerations included, among others,  
 

1. At what stage in the proceedings the offer was made  
and, 

2. The length of time the other party had to consider 
the offer. 

 
Complaints over costs 
 
A good place to start any complaint against a legal 
practitioner would be to ensure that the practitioner is 
listed on the roll and is entitled to offer legal advice. The 
lists of certificated practitioners can be found on the 
Legal Practice Board of WA on line at 
http://www.lpbwa.org.au/ . 
 
The Act establishes a new Complaints Committee (s557). The key issue which 
would generate a complaint is covered by s404 which indicates ‘conduct capable of 
constituting unsatisfactory professional conduct or professional misconduct’ is 
prohibited.   
 
Such conduct includes the “charging of excessive legal costs in connection with the 
practice of law”. Complaints can be made by a number of bodies, including “any 
other person who has had a direct personal interest in the matter alleged in the 
complaint” (s410(e)). In normal circumstances complaints should be put in writing 

and made direct to the Complaints Committee or through 
the Law Complaints Officer (refer to the Legal Practice 
Board of WA when seeking contact details for these 
bodies).  
 
Generally speaking, the limitation period in which to lodge 
a complaint is 6 years after the conduct is alleged to have 
occurred, unless the Complaints Committee determines it 
is fair and equitable to deal with the matter or it is in the 
public interest to deal with the complaint (s411).  
 

The complaints process may also involve a subsequent referral for a “costs 
assessment” (s423), which will be made or reviewed by the Legal Costs Committee 
(ss310, 277). However clients themselves are entitled to seek a costs assessment 
“of the whole or any part of a bill for legal costs” (s295(2)). There is also the 
possibility of compensation “for loss suffered because of the conduct of an Australian 
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legal practitioner that is the subject of a complaint” (s448). Under s417, the 
Complaints Committee can also suggest that both parties undertake a process of 
mediation to resolve the dispute.  
 
Assessing a debt for legal costs 
 
As noted above, a financial counsellor faced with a debt involving legal costs has a 
number of things they should consider:  
 

�  Was the client provided with legislative disclosures?;  
�  Do any exceptions apply?; 
�  Has the client requested an itemised account?; 
�  Was a costs agreement ever finalised?; 
�  Is the client alleging excessive legal costs in 

connection with the practice of law? (Or any other 
form of unsatisfactory professional conduct or 
professional misconduct); 

�  Is a costs assessment worthwhile?; 
�  Does the client want to make a complaint regarding 

the legal practitioner? (Or is their issue merely an 
inability to pay?);  

�  How many years have passed since the alleged misconduct occurred?; 
�  Are there any mitigating factors such as a previous offer ‘without prejudice, 

save to costs’;  
�  Is there a prospect of compensation, given the merit of the case?; 
�  Would the legal firm be open to a reduced offer or waiver, in light of all 

relevant circumstances (including the vulnerability of the client, his/her 
capacity to pay, the conduct of the practitioner or any number of factors). 
  

A financial counsellor is not permitted to provide legal advice, but she or he may 
offer direction by identifying when legal advice may be required. The financial 
counsellor can also assist through the provision of a carefully planned case 
management approach to client issues.  
 
The matters raised above are in no way meant cover the entire gamut of issues 
pertaining to legal costs. However, by appraising yourself of some of the basics you 
can certainly provide your client with a higher standard of service and a quality 
referral. 

---oOo--- 
 

CCLSWA and the Media:  
 
Recent items in the news include an article from 
Patricia Karvelas in The Australian on 25 June 
2009 in which she reports that the Rudd 
government will exempt retailers from the new, 
tougher credit licence laws. While mortgage 
brokers and lenders will be subject to the new 
legislation, retailers will not. In quoting Minister Chris Bowen, Karvelas notes that 
“Point of sale retailers – such as car dealerships or retail outlets – will be exempt.  
The reason for the initial exemption given was that the government did not want to 
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burden retailers in these difficult economic times. (The Australian. “Retailers exempt from tough 
laws on lending”: 25 June, 09. p.4) 

 
In a related story about our difficult economic times, 
The Australian reports that GE Capital has lobbied 
regulators and the federal government to expand the 
information available to credit providers. (The Australian. 
GE calls for wider debt reporting. July 13, 2009. p19.)  
 
GE wants the current defaults and credit 
applications made within the past five years 
extended to include lines of credit, money owed and 
other “positive” credit events.  GE indicated that 
excessive debt was the reason for their request.  
 
In response to GE’s submissions for more debt and 
credit reporting, Carolyn Bond from Consumer 

Action Law Centre argued that more information could be a problem for consumers. 
Bond argues that “credit providers and gambling venues can use personal 
information about consumers to promote their products and sell more responsibly, 
but we generally don’t trust them to do it.”  
 
She went on to say that “GE is a company that makes money from consumers stuck 
in debt – they’re a big promoter of interest free loans, and those people become 
profitable when they don’t pay off their debt in the interest free period.”  Bond was 
worried that more information may provide lenders less restricted access to 
information which could be used to trap borrowers into taking on.  
 
Given that margin lending practices by credit providers 
around the world were in a large part responsible for our 
current economic crisis, the editor suggests that perhaps 
rather than looking to consumers to fix this problem,  the 
logical first step would be for credit providers to lead the 
way by addressing consumer concerns regarding fees, 
costs, services and internal processes relating to 
questionable lending policies 
 
Richard Gluyas, writing in The Australian, also notes that 
GE is not the only institution lobbying the government. (Found 
at www.news.com.au/business/money/story/0,2832325755083-5012952,00,html 
Accessed 17 July, 2009.)  
 
Gluyas notes that the four big banks met with the treasurer Wayne Swan, to 
complain about the work required by their organisations to rewrite their standard 
form contracts. Doing so will be a requirement under the new legislation. 
 
According to the article, the “Big Four” were upset at the lack of consultation in 
passing the new laws.  The banks were also complaining about a potential “moral 
hazard” that could arise from reducing penalties associated with bankruptcy. Your 
editor suspects that lectures on morality from the banks would not sit well with most 
people struggling to recover from our recent global economic crisis. 
 

---oOo---  
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Phone and Internet Bills in the News 
 

The Geelong Advertiser recently published an on-line article 
outlining the dangers of downloading movies on mobile phones.  
When Ms Collins from East Geelong discovered that her son 
Jack had down loaded two comedy movies on their home 
computer.  Normally, downloads do not cost $602.00 but these 
two movies were ‘pulled’ from the internet through Jack’s 
wireless USB stick.  This is a reminder to all of us that care 
needs to be taken with mobile phones, USB connections to the 

internet and download limits outlined in internet service provider 
contracts.  Be sure to read your contract before downloading.  Ms 
Collins says that Jack will be selling his guitar to pay the debt.  
Remember, the Telecommunications Industry Ombudsman is 
available at www.tio.com.au.  Go to the publications page and click 
the “determinations” hyperlink to read decisions on mobile phones, 
internet providers and other telecommunication issues. ( 
Geelong Advertiser. “Net Trap: Mom’s shock at $600 web bill movies.” Margaret Linley, July 17, 2009)  
 

---oOo--- 
 

Credit and Debt Meeting:  
Financial Ombudsman Service  
 
 
Financial Ombudsman Service (FOS) staff spoke with the Credit and Debt Network.  
The meeting took place at the Department of Commerce and we thank them for the 
use of their meeting room.  Ms Georgina Frost from FOS discussed the upcoming 
changes to the FOS resolution process.  With the new Federal Legislation, FOS will 
play a more active role in the dispute resolution process. To prepare for the 
upcoming changes, FOS staff have increased their efforts to do more phone 

mediation. A change worth noting is that under the 
new Consumer Credit legislation, disputes will go to 
the Federal Magistrates Court rather than SAT.    
 
FOS has an excellent web page.  For those who 
support and advise clients, we recommend the 
Banking and Case Studies found at 
(http://www.fos.org.au/centric/home_page/cases/ 
banking_finance_case_studies.jsp ) 
 

 
---oOo--- 

 
 



In the Red 
Issue 45 August - October 2009 Page 9 

Australia’s National Credit and Consumer Law 
Reform Package: Timelines    
 
Overview of timelines 
 

There have been some issues relating to the roll out 
of the dates for the new legislation. The Senate 
Economic Legislation Committee recommended the 
following time lines in its report delivered at the 
beginning of September. 
 
Trade Practice Amendment (Australian Consumer 
Law) Bill 2009 should be passed in Parliament with 
no deferral from the 1 January 2010 starting date. 
 

The National Consumer Credit Protection Bill 2009 and the Bills associated with that 
Legislation should be passed by 1 November 2009, but not take effect until July 
2010 to accommodate State and National agencies to prepare for referrals to the 
appropriate licensing and enforcing bodies.  
 
ASIC will be the responsible government agency for enforcing the new legislation. As 
we noted in our previous overview, substantial fines and other penalties, including 
exclusion of unfair terms from standard contracts, will be part of the new legislation.   
 
CCLSWA will continue to keep you apprised of the changes to the legislation.  If you 
are interested in training for your staff on the Commonwealth Legislation suite of 
Bills, kindly contact our office and speak with Dylan, our Centre Manager. 

 
---oOo--- 

 

National Call Register 
 
For anyone who does not wish to deal with telemarketers, you 
can register with the “Do Not Call” register, governed by the Do 
Not Call Register Act 2006. 
 
The substance of the Act is that telemarketers are not allowed to 
call you if you register your telephone number with the Australian 
Communications and Media Authority. The phone number is 1300 792 958 and the 
web url is https://www.donotcall.gov.au .   
 
Section 3 of the Act notes that unsolicited telemarketing calls must not be made to a 
number registered on the DO NOT CALL Register and that there are civil penalties 
and injunctions to deal with breaches of the Act.  Please note that the 
Telecommunications Act 1997 also has provisions available to deal with 
telemarketers. 
 
 

---oOo--- 
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CCLSWA Community Education 
 
Dylan and Gerry both recently attended a workshop in the Mirrabooka area for newly 
arrived Immigrants.  The topics for discussion were credit card fraud, identity 
theft and debt collection behaviours. 
 
Gerry also spoke with psychiatrists, doctors, nurses, and social 
workers at Joondalup Hospital.  Gerry provided an overview of 
the issues that arise for our solicitors when negotiating on behalf 
of clients diagnosed with a mental illness.   
 
Prompt receipt of reports and details of how a client would appear 
to others witnessing his or her behaviour were the key themes 
discussed throughout the presentation. 
 
Finally, Dylan and Gerry were joined by Simon Bath from Northern Suburbs 
Community Legal Centre at Mirrabooka Square during Law Week. Our information 
booth attracted significant interest from the local shoppers and we hope to build on 
these community ventures in the future. 

 
---oOo--- 

 

Vehicle Problems?  Take care initially but if thing s 
go wrong, consider contacting the Department of 
Commerce 
 
The Motor Vehicle Dealers Act, the Motor Vehicle Repairers Act, The Fair Trading 
Act (all WA Acts) and the Trade Practices Act (Commonwealth) all play a role in 
enforcement of misrepresentation, roadworthiness, implied and written warranties 
and fees and overcharging issues relating to vehicles. 
 
We suggest you remind your clients that there is no 
“cooling off” period with vehicle purchases so they 
should read the contract carefully.  For example, 
simply stating “no sale without financing” will usually 
result in the dealer finding a credit provider at terms 
that may not be in the client’s best interest.  Writing 
“must agree to a test drive” also indicates that once 
the test drive is complete, the contract is on foot.  Be 
sure to put specifics about preferred financial approval and get 
the car tested by an independent mechanic prior to purchase.   
 
Hire cars, according to DOC staff appear to be a very significant problem for 
consumers.  Again, read the contract carefully, take photos on your phone when you 
drop it off, especially if no one is present at the hire company (usually at an airport). 
Be sure that you are clear on the conditions of the hire.  READ the small print or you 
may be paying significant amounts of money for such occurrences as minor paint or 
window chips, window cracks, single vehicle accidents, or driving in prohibited 
driving zones.  You may THINK you are covered for accidents and damage in your 
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rental car on your next holiday, but if you have not read the contract, you will not 
know for sure.  
 

---oOo--- 
 

ASIC Submissions 
 
Alison is currently busy writing submissions regarding the proposed new legislation. 
ASIC recently released Consultation Paper 112 - Dispute resolution requirements for 
consumer credit and margin lending and Consultation Paper 115 on Responsible 
Lending. ASIC is seeking comments on the proposals in these papers which will 
formulate ASIC’s regulatory guidelines.  
 
We would like to remind or readers that submissions for Consultation Paper 112 
have closed, however there is still an opportunity to respond to Consultation Paper 
115. Submissions are due by 30 September . You can find all the details on ASIC’s 
website. http://www.asic.gov.au/asic/asic.nsf  
 

---oOo--- 
 

Membership Application Form 
 
If you are already a member of CCLSWA, renewal invoices have been posted.  
These are payable by 30 September 2009.  If you have mislaid your invoice, please 
contact the office and we will send you a copy.   
 
For those among you who have yet to join CCLSWA and wish 
to do so, please fill out the membership form included on the 
last page and return it to us. 
 

---oOo--- 
 

Final Thoughts 
 

Money is like a sixth sense - and you 
can't make use of the other five without 
it. WS Maugham 
 

Whoever said money can't buy happiness simply 
didn't know where to go shopping. Bo Derek 
 
Don't tell me where your priorities are. Show me 
where you spend your money and I'll tell you what 
they are. J Frick 
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APPLICATION FOR MEMBERSHIP 
(Membership is only available on an individual basis) 

 
Consumer Credit Legal Service (WA) Inc is a community based 

independent service that provides legal advice and/or representation 

for disadvantaged consumers of credit.  The organisation's activities 

focus on direct casework, community development and education, 

law reform and social reform. 

 

Persons who fully support the aims and objectives of the Service and are free from any 

conflict of interest, are eligible for membership on an individual basis which would entitle 

them to voting rights.  Do you or your employing agency: 

a) Receive grants or donations from credit providers?   Y N 

b) Charge a fee for service?      Y N 

         (Circle which answer applies) 
 

I, ___________________________, apply for membership of the Consumer Credit 

Legal Service (WA) Inc.  In the event of my admission as a member, I agree to 

support the objectives of the Association. 

Signature  

Name (Please print)  

Address  

Phone  

Fax  

Email  

Occupation  

Employer  

Expertise and/or areas  

of special interest 

 

 

Please fax or post your membership application form to: 
 Consumer Credit Legal Service (WA) Inc 
 Level 1, 231 Adelaide Terrace 
 PERTH WA 6000 
Fax: (08) 9221 7088 
 
Membership fee:  $5.00 (inc GST) per year (July to June). 
An invoice will be issued once your application has been approved.�
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