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Editor’s Introduction

It seems like only yesterday that we were preparing the holiday edition for 2008. A
busy year has passed and we at CCLSWA are pleased that in this very difficult year
for many consumers, we were able to lend our support.

2009 saw the addition of our new centre manager - the hard working Dylan
Desaubin. He has brought energy and enthusiasm to the job and has created some
terrific new opportunities, including our paralegal volunteer and outreach programs.
Our indefatigable administration officer, Helen is ever ready to make sure everything
is running smoothly and according to plan.

2009 also saw the return of Alison from maternity leave and we all are glad to have
her back at her desk. Finally, thanks to our Management Committee, who diligently
oversee our activities and who do so on their own time and on a volunteer basis.

Our entire staff, Dylan, Helen, Alison, Faith, John, and Gerry all wish you the very
best for the holiday season and hope you have a happy and healthy 2010.

---000---

We help the WA community develop just and fair relationships with banks and financial institutions
Consumer Credit Legal Service (WA) Inc




Closing and opening days and times

CCLSWA has operating hours from Monday to Friday — 9.00 am to
OPEN 5.00 pm. Please leave a message on our answering machine if you

call outside of these hours or on a weekend or holiday.
.‘*

During the upcoming holiday, we will be closed from 5.00pm

Wednesday 23 December 2009 to 9.00am Monday 4 January 2010.

---000---
What’s happening at CCLSWA
Staff:
Centre Manager Dylan Desaubin
‘\ Administration Helen Jones
Solicitors Alison Pidgeon
John Steers
Faith Cheok
Gerard Cleveland
' & All of our Paralegal Volunteers
---000---

From Dylan’s Desk:

Revisiting File Notes:
Protecting yourself and your client through effective file notations.

Introduction

During the course of our case work all of us (I assume) utilise file notes to document
various client issues and communications made by both clients and third parties. The
importance of file notes cannot be underestimated. This is

particularly true if an employee leaves an organisation and another

has to take over the case. While simple matters such as ensuring [~ —
the documents are filed in chronological order, and the list of : i
particulars (dates of communications/meetings etc) are helpful, @ = i
without good file notes it can be difficult to understand the issues at =&
hand. Many organisations will have their own policy and procedures for the taking of
file notes, so the comments that follow are merely a guide or introduction to their
use.

Risk Management and the 4Cs

For caseworkers, financial counsellors and lawyers that are employed by community
legal centres, the National Risk Management Guide (the Guide) is quite clear in
relation to the use of file notes, stating “file notes must be made of all telephone or
face-to-face attendances with the client or any other person spoken in relation to the
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matter. The file notes must be dated, indicate the circumstances in which the note
was made (e.g. Face-to-face or telephone), be signed or initialled by the person
making the file note, and [attached to] the file”.

On the face of it, this seems a fairly simple and straightforward instruction. However,
for workers with a significant caseload (or those with limited organisational skills),
keeping on top of file notes can be challenging and the temptation to take short cuts
can be appealing. But without utilising good file management practices, which
include the production of accurate file notes, you are only putting yourself, your client
and the organisation at risk.

The 4Cs

From a legal perspective, “file notes usually become the
basis from which initial and ongoing advice is
drafted...[and] is of paramount importance in the event
that it becomes necessary for a different adviser to take
over the client matter, or...to review a complaint’
(Christa Kalantzis: Note Well: How to keep good file
notes, IFA Education issue 36 14/6/04). Kalantizis
advises that the ‘art’ of taking good file notes lies in the
4Cs, which can be summarised as:

1. Clear; file notes must be able to be read by persons other than the writer.

2. Concise; file notes should not contain irrelevant material, as this has the
potential to “open yourself up for possible further litigation”.

3. Comprehensive; all the relevant and important issues and disclosures need
to be recorded in sufficient depth as it is “not possible for a clear picture to
emerge unless all relevant information is recorded”.

4. Current; Kalantzis says that reconstructed notes are “like the recollection of
past conversations”. The concept of ‘current’ as | interpret it, is to try and put
pen to paper as the story unfolds, don’t wait till the client has left and then
commence the file notes. Or if typing the notes later, do it as early as
possible, particularly if your written notes are less than comprehensive.

To these 4Cs, | personally would add a fifth, ‘Confirmation’. By confirmation | do not
mean that a copy of the file notes should be given to the client (the only place for file
notes are in the file, for the use of the organisation), but it does not hurt to confirm
what is in the file note by detailing the crucial facts in what | term a ‘scope of
assistance letter’ (not dissimilar to ‘instructions’ or a statement of advice used by
lawyers). In brief, such a letter would be sent to the client not long after the first
interview and it should convey (a) the issue/s and circumstances that were
communicated to the caseworker, (b) the form of assistance or outcome sought by
the client, and (c¢) the parameters (scope) of assistance that the
caseworker/organisation is able or willing to provide to the client.

The letter should clearly specify that the client should contact the organisation
immediately if any of the statements are incorrect or inconsistent with what was
conveyed at the interview. Going down this path is also a way to manage client
expectations and a possible starting point to the case management plan. Of course,
different organisations operate from varying view points or policies in this regard and
such a letter may be of little use.
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The principal is always the same

File notes are kept by a whole range of professions across the public service, private
industry and not-for-profit sector, including accountants, lawyers, advocates, social
workers, financial counsellors and others. An inability to keep decent file notes can
quite easily cost you or your organisation significant harm (or in some cases may
become subject to investigation by certain regulatory/professional bodies).

A case in point was the Hayes Decision in 2007 (Hayes was a former representative
with Macquarie Equities). The Australia Securities and Investments Commission
(ASIC) decided that Hayes “file notes were so bad that he should be prohibited from
providing financial services for three years” (P Bobbin;

Friendly file casualty; Insight Legal Brief, 21/2/07). The

Administrative Appeals Tribunal later reduced this to one

year. An expert witness in this case gave evidence to

the extent that Hayes deficiencies were “not reflective of

ignorance, but rather of haste and a lack of care and

professional consideration”, a lesson for all us who

bemoan that we're to busy to make file notes’. Of

course the level of risk and scrutiny that one comes under with file notes and file
management is also dependant on what we do, however the principal is the same;
File notes are far too important to ignore, or to be treated with scant regard. Some
interesting points and opinions to come out of Bobbin’s article on the Hayes decision
are worthy of repeating;

e Whether Hayes made enquiries or obtained the relevant information was not
in question — the problem was that his files did not contain any evidence that
this had been done.

e There was no point in Hayes blaming his employer and/or supervisors, no
matter how negligent they may or may not have been — the issue was his
reaction to their actions (the employer later reviewed their supervision and
monitoring procedures).

e “Even scraps of paper are acceptable as file notes, as long as they show
professional thought and attention to the clients needs”.

The lesson in all of this is to ‘take responsibility for your own actions’; if you think that
improvements can be made, speak with your supervisor. The professional indemnity
insurer may be glad you did.

Privacy and access to file notes

Again, referring to the National Risk Management Guide,
“Client files belong to centres and/or clients. Centre staff or
volunteers do not own client files and must treat them as their
property. When the employment relationship ends, the files
remain with the centre”. This tells us nothing about access to
file notes, and once again workers should refer to their
organisation’s own policy and procedure.

| am personally of the view that file notes are the property of the service, but this
policy may differ from one organisation to another. A good client service charter,
privacy statement or engagement letter may clarify this (in relation to a client’s
access to personal information) and one should also clarify whether your
organisation is subject to the National Privacy Principals.
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A case in point is G v Counselling Service [2009] PrivCmeA 9; where a counselling
service neglected to provide adequate notice when collecting personal information,
as to the disclosure and security of the client’'s personal information. Certain
circumstances led the client to believe that the counselling agency had provided
information to a third party and was subsequently advised that
the counsellor’s notes for their earlier discussion had been lost.
In this case “The service agreed that a single page or written
notes from one of the complainant’s counselling sessions were
not in their client file. [They] had tried to find those notes by
searching all other client and administrative files but the page
was not located. The complainant's counsellor later
reconstructed the notes and placed them in the complainant’s
client file so that there was a more complete record of the
counselling sessions” (Privacy Commissioner Case Note,
August 2009). While the ruling eventually indicated that the service had not
interfered with the client’s privacy, the Commissioner suggested that the service
could achieve best privacy practise with the addition of more notice and detailed
information in relation to the client’s access to personal information. This was clearly
a good result for the counselling service, but the time and effort in defending
themselves could well have been prevented with better file management practises.

| v Contracted Service Provider to Commonwealth Agency [2008] PrivCmr 9 is
another good example as to why file notes ought to adhere to the 4 or 5 Cs
previously mentioned. The agency in this case allegedly collected ‘unnecessary’
personal information and this was subsequently entered into a computer data base.
In this case the Commissioner formed the view that the agency had not provided
adequate notice as to why they had collected the information. The information itself
may not have referred specifically to file notes, but if one is not careful irrelevant and
often harmful information can find its way onto the page, with
little thought given as to who may one day gain access to that
information; whether this be by consent of the agency,
through processes of the Privacy Act, subpoena or the
relevant Freedom of Information legislation for government
departments.

In conclusion

The matters raised above form merely a small sample as to best practice in keeping
good file notes (issues such as interview technique and knowledge of the problem
matter clearly help). It is probably not a subject that many of us give too much
thought. However, an understanding of your role and the role of your organisation or
profession in relation to the production and maintenance of good file notes can be
just as important as the letters you write or the documents you receive. In short,
“keep proper records and assume every file note, letter or memo you write will be
produced in court...Making and retaining accurate documentary records...including
file notes...is imperative” (A O’'Bryan, Scott; The importance of evidence; CPA

Australian, 30/11/09).
Above all, remember not to cut corners when doing your file notes!

---000---
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CCLSWA Eyes on the Media:

WILL THE NEW CONSUMER PROTECTION LEGISLATION LIVE UP TO ITS
PROMISE TO PROTECT CONSUMERS?

In an article from the Australian Financial Review from the 2
November 2009, journalist James Eyers notes that the Federal
Government has plans to back away from its proposal to make
changes to unfair contracts “the centrepiece of a broader
consumer law reform” which unifies Consumer law in Australia. Eyers writes that the
new consumer law will amend definitions of “unfair” to indicate that a consumer will
need to suffer actual detriment. Previously, the proposed Bill included an
assessment of the possibility of consumer detriment rather than suffering some form
of loss. The amendments also will not allow a Court to declare a contract unfair
unless it is a standard form contract. The Government will also not be allowed to ban
terms outright by declaring them ‘prohibited.” We will wait to see if these changes

are in the new legislation and we will keep you informed. (consumer law may be diluted” AFR 2 Nov
2009. p.5)

How WELL ARE WE MEETING THE NEEDS OF THOSE
DIAGNOSED WITH A MENTAL ILLNESS?

Studies show that one in five persons deals with a
mental illness at some point in their lives. Cathy
O’Leary, medical editor for the West Australian,
notes that our system in WA often fails those
currently diagnosed with a mental illness.
Financial issues arising from mental illness often
arise for clients of lawyers and financial counsellors. O’Leary writes that
homelessness, health problems, drug use and other issues seem to be on the

increase according to sources such as Beyond Blue. why do we fail the mentally ill? (The West Australian,
3 November, 2009)

Dealing with a Client with a Mental lliness

If you are dealing with a person diagnosed with a mental illness, be sure to include
medical evidence from health providers (with your client’s permission) outlining what
others would likely have witnessed in terms of your client’s behaviour while he or she
was ill.

Further, be sure to take instructions as to whether your client was subject to
conditions imposed by the Mental Health Act (WA) 1966. If so, you can obtain
records under that Act rather than apply under the more time consuming Freedom of
Information legislation. Finally, be sure to check if your client is currently the subject
of a guardianship or administration order under Guardianship and Administration Act,
(GAA) 1996. Section 77 of the GAA notes the following:

77.  Represented person incapable of dealing with estate
(1)  So long as there is in force a declaration by the State Administrative
Tribunal under section 64(1) that a person is in need of an
administrator of his estate, that person is —
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(a) incapable of entering into any contract or making any disposition in
respect of his estate or any part thereof or interest therein; or

(b) subject to Part 9, appointing or conferring any power on an agent or
attorney in respect thereof,
except to the extent that the administrator, with the consent of the
Tribunal, in writing authorises him to do so.

Administrators have a right to go to Court and recover money or
property which is the subject of any dealing by the represented
person. Further, this section does not apply to contracts for
necessaries or good faith contracts for adequate consideration
where the other party was unaware that the person was subject to a
Guardianship or Administration order.

For anyone wishing information on dealing with clients diagnosed
with a mental illness or with an intellectual disability, please telephone our offices
and we will be able to discuss a training session for you and your staff.

Further News

Legislation to Reform Personal Bankruptcy Laws

For those of our readers who deal with Bankruptcy issues @ g\ -_h
(CCLSWA does NOT) it is worth noting that Attorney-General

Robert McClelland introduced the Bankruptcy Legislation |« |
Amendment Bill 2009 on 28 October 2009. The Bill seeks to . Ba%,
modernise personal insolvency, especially for people with limited :
assets and income. The previous legislative focus has been on
ensuring that dishonest debtors paid their debts.

Key points in the Minister’s media announcement were as follows:

#+ Increasing the minimum amount for which a creditor can petition for bankruptcy
from $2,000 to $10,000;

4+ Increasing the “stay” period from when a declaration of intent to file a debtor’s
petition is filed to when a creditor may commence action to recover debts from
seven to 28 days;

+ Increasing the income, asset and debt thresholds to allow more people in
financial distress to enter into voluntary debt agreements;

#+ Introducing a more efficient and transparent process for fixing and reviewing
trustee remuneration;

+ Strengthening the penalties for some offences, particularly those involving fraud;
and

+« Enhancing powers for the Inspector-General in Bankruptcy to investigate
possible offences.

---000---
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Matters that Must be in a Credit Contract

The Consumer Credit Code (s.15) notes that the following information MUST be in a
contract document.

1. Credit Provider's Name; [5;\

2. Amount of Credit Provided; u,a
3. Annual percentage rate (or rates); y
4. How interest will be calculated and the frequency of the interest charges;
5. The total amount of interest payable (if contract is more than 7 years);

6. Nature and amount of repayments; (not for continuing credit contract);

7. Credit fees and charges;

8. Changes that affect interest and credit fees and charges;

9. Frequency with which credit providers send statement of accounts;

10. The default rate of interest;

11. Enforcement expenses;

12. Mortgage or guarantee statement;

13. Commission paid by or to the credit provider; (not merchant service
agreement);

14. Insurance financed by the contract;

15. Other information provided by regulations. (see sections 158 to 160 for more
details).

This information must be in writing in a credit contract (s.14) and it must conform to
the regulations of the Consumer Credit Code (s.16). The credit provider must not
alter the document AFTER the debtor has signed it
and the credit provider MUST provide a copy of the
document to the debtor within 14 days of signing
(ss.16-18).

Even if a contract has been made, if no credit has
been provided or credit cards have not been used or
good or services have not been advanced, the
debtor may terminate the contract.

Be advised that the Credit Provider may be able to
charge fees or charges incurred prior to the termination of the contract (s.19).

When you are assisting a client with a consumer credit contract, you may wish to
determine if each of these requirements have been included. If information has been
omitted, heavy fines are in place to ensure compliance (s.20).

---000---
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Telecommunications Issues?

Are you having trouble with a telecommunication
company?

The Telecommunications Industry Ombudsman (TIO) has
indicated that complaints from consumers and small
businesses have risen 54% since the 2007/2008 year.

Be sure when complaining to the TIO (http:/www.tio.com.au/ ) to
indicate whether your complaint is regarding a landline, a mobile or an internet
service. A client’s complaint may have several of these issues so be sure to specify
each when directing clients to the Ombudsman.

---000---

Australia’s National Credit and Consumer Law
Reform Package: Phases 1 and 2.

Implementation

ASIC has outlined the two phases of the Legislation that we can expect. Note that
the 1st part deals with assumption of responsibility by the Commonwealth
Government for the Uniform Consumer Credit Code (UCCC). The 2nd phase deals
with unsolicited credit card limit extension offers, the possible regulation of reverse
mortgages and other measures dealing with unfavourable lending practices. For
more details, see : http://www.asic.gov.au/asic/asic.nsf

Key elements of Phase One

+ Enacting the existing state legislation, the UCCC, into Commonwealth legislation.

+ Establishing a national licensing regime to require providers of consumer credit
and credit-related brokering services and advice to obtain a licence from ASIC.

+ Extending the powers of ASIC to be the national regulator of the new credit
framework with enhanced enforcement powers.

+ Requiring licensees to observe a number of general conduct requirements
including responsible lending practices.

+ Requiring mandatory membership of an external dispute resolution (EDR) body
by all providers of consumer credit and credit-related brokering services and
advice.

+ Extending the scope of credit products covered by the UCCC to regulate the
provision of consumer mortgages over residential investment properties.

+ Extending the operation of the Corporations Act to regulate margin lending.
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Key elements of Phase Two

+« Enhancements to specific conduct obligations to stem unfavourable lending
practices, such as a review of credit card limit extension offers; and other fringe
lending issues as they arise.

+ Regulation of the provision of credit for small businesses.

+ Regulation of investment loans other than margin loans and mortgages for
residential investment properties.

+ Reform of mandatory comparison rates and default notices.
+ Enhancements to the regulation and tailored disclosure of reverse mortgages.

+« Examination of remaining existing state and territory reform projects.

The ACCC has outlined the progress of the bills in three stages, () but essentially the
outline by ASIC above is accurate for use by consumer advocates.

ACCC also outlined the proposed penalties, including civil
pecuniary penalties, disqualification orders or infringement orders
that will be available under the new legislation.

For issues of unconscionable conduct, unfair practices (not
misleading/deceptive conduct), pyramid selling, failure to respond
to a substantiation notice, providing false information to a

: substantiation notice or identified product and safety violations a
Court WI|| now have the power to fine a company 1.1 million dollars or an individual
220 thousand dollars. A court will also continue to deal with repeat offenders
through disqualification orders which have been used previously as a penalty under
the Corporations Act. They have been introduced into the Trade Practices Act to

deal with anti-competition provisions and those who repeat offences. (ror more details see
ACCC’s “Update”, Nov. 2009, Issue 27. p.9)

Another enforcement tool for ACCC under the new legislation will be infringement
notices. These will be available to ACCC to use against individuals unconscionable
conduct, unfair practices, pyramid selling, prohibited contract terms, some product
safety violations, and substantiation notice offences.

The notice will need to be served with 12 months of the alleged conduct.

---000---

Book up Complaints

Book up (or book down) is a method of informal credit
offered by retailers or other businesses. It allows
customers to get goods or services and pay the store later. Dealing 2005 =
This can be very useful for people who are between pay

periods, but it presents a number of problems. For many with
people in remote communities book up allows them to buy .
an item today but pay in the future. bOOk up' :

In the Red
Issue 46 November - December 2009




Often, the stores will want a “security” when they provide book up. The store will take
and hold a debit card or even a Centrelink cheque. A very real problem occurs when
the credit provider keeps a customer’s card and has access to the PIN. A recent
Federal inquiry discovered that book up is becoming problematic in South Australia's
Aboriginal lands.

The enquiry found that in some towns, the retailers are holding onto customers' key
cards and PINs, effectively controlling access to people's income and forcing locals
to shop at the town store rather than in the local community.

If you know of any issues where this is happening, or a client brings this to your
attention, be sure to telephone us for assistance. (See http://www.fido.gov.au/asic/
pdflib.nsf/ LookupByFileName/book up key facts.pdf/$file/Book up key facts.pdf ;
and http://www.abc.net.au/news/stories/2009/04/28/2554494.htm for information.)

---000---

CCLSWA Community Education

Gerry recently provided consumer credit lectures for hospital staff at Perth Hospltal
Graylands Complex and Joondalup Health Centre. He also 0
spoke to audiences in Mirrabooka. It was interesting to have
such a wide diversity of audience members. During one of
the talks at Mirrabooka, there were four translators in the
audience simultaneously translating information on consumer
credit, debt and means to effectively deal with consumer
complaints. |

If anyone would like to have us come and speak with your staff or clients about
matters relating to Consumer Credit or Debt, please call our offices.

---000---

International Debt Issues

Regulation of Transborder Data Flow

The Privacy Act 1988 outlines ten principles called the National Privacy Principles
(NPPs) that organisations must comply with in relation to an individual’s personal

information. They address data collection, data use and iNoonesia " F 4 J R QR
disclosure and data security. i S :
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done so. They give permission because the consent is lost in the fine print of Privacy
Statements.

The Australian Law Reform Commission (ALRC) released a report into the reform of
the Privacy Act 1988. This report recommends simplifying and streamlining the Act
and regulating cross border data flow. The Australian Government released its first
stage response to the ALRC report in October. It accepted the ALRC’s
recommendation to apply the Privacy Act to information agencies transferred outside
of Australia. It also recommended that an agency or organisation should remain
accountable for personal information that is transferred outside Australia.

The Australian Government has indicated that these reforms should be in place
towards the end of 2010.

Transborder flow of personal information is also addressed in several international
instruments to which Australia are a party, including;

1. Article 17 of the International Covenant on Civil and Political Rights. This states
that no one shall be subjected to arbitrary or unlawful interference with his
privacy, family, home or correspondence, nor to unlawful attacks on his honour
and reputation;

2. The Organisation for Economic Co-operation and Development
(OECD) Guidelines on the Protection of Privacy and
Transborder Flows of Personal Data (1980). These apply to
personal data which pose a danger to privacy and individual
liberties. Part 3 provides basic principles of international
application of the guidelines. This includes that Member
countries should take all reasonable and appropriate steps to
ensure that transborder flows of personal data are
uninterrupted and secure. Further, it provides that member

countries should not restrict transborder flows of personal data except where the

country does not yet substantially observe these Guidelines;

3. APEC Privacy Framework (2005) contains principles such as preventing harm,
limitation on collection, uses of personal information and integrity of personal
information. It also encourages member economies to share information and
research in respect of matters that have a significant impact on privacy protection
and to educate one another and raise public awareness of issues related to
privacy protection.

Consumers may have unwittingly allowed agencies such as
banks to disclose their information to an organisation overseas
which is not subject to privacy obligations equivalent to those
applying to agencies in Australia. However, there are
international instruments that require prudent collection and use
of consumer’s personal information. In addition, there will soon
be stricter rules regarding the flow of personal data overseas.
We will keep you informed about that impending legislation. Feel free to call us if
you have any issues with international credit or debt collection.

---000---
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Final Thoughts

"The safe way to double your money is to fold it over once
and put it in your pocket."
Frank Hubbard

"In the old days a woman who saved money was a miser;
nowadays she's a wonder."
Author Unknown

---000---

Membership Application Form

For those among you who have yet to join CCLSWA and wish to do so, please fill out
the membership form included on the last page and return it to us.

---000---
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APPLICATION FOR MEMBERSHIP

(Membership is only available on an individual basis)

Consumer Credit Legal Service (WA) Inc is a community based

Level 1
independent service that provides legal advice and/or representation 231 Adelaide Terrace

PERTH WA 6000

for disadvantaged consumers of credit. The organisation's activities

focus on direct casework, community development and education, Phone: (08) 9221 7066
Fax: (08) 9221 7088
cclswa@iinet.net.au
www.cclswa.org.au

law reform and social reform.

Persons who fully support the aims and objectives of the Service and are free from any
conflict of interest, are eligible for membership on an individual basis which would entitle
them to voting rights. Do you or your employing agency:

a) Receive grants or donations from credit providers? Y N

b) Charge a fee for service? Y N

(Circle which answer applies)

l, , apply for membership of the Consumer Credit

Legal Service (WA) Inc. In the event of my admission as a member, | agree to
support the objectives of the Association.

Signature

Name (Please print)

Address

Phone

Fax

Email

Occupation

Employer

Expertise and/or areas
of special interest

Please fax or post your membership application form to:
Consumer Credit Legal Service (WA) Inc
Level 1, 231 Adelaide Terrace
PERTH WA 6000

Fax: (08) 9221 7088

Membership fee: $5.00 (inc GST) per year (July to June).
An invoice will be issued once your application has been approved.
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